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J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER R. SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 


Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 

Plaintiff, 14-CR-00 196-001 -CRB 

v. DEFENDANT CHOW’S REPLY TO 

GOVERNMENT’S OPPOSITION TO NEW 
KWOK CHEUNG CHOW, aka TRIAL MOTION 

RAYMOND CHOW, 


Introduction 

The Government argues that Chow’s 2002 Immunity Agreement was part of his 2000 
Plea Agreement, that it was an informal use immunity agreement subject to the terms and 
conditions of the 2000 Plea Agreement, and that Chow violated his terms of the Agreement by 
perjuring himself, thereby opening the door to impeachment with the immunized material. Their 
argument fails on each level. Asserting through artifice that Chow breached first is the only way 
the Government can respond to the charge that they repeatedly committed a colossal mistake by 
using Chow’s immunized statements against him. Not only does their argument not make any 
logical sense, but during drafting of this Reply, undersigned counsel discovered that AUSA 
Frentzen has attempted to trick this Court and everyone else into believing that Mr. Serra’s 
questions to Chow on direct exam were something they were not. A full reading of the trial 
transcript, both before and after the carefully selected excerpt cited by Mr. Frentzen in his 
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Opposition at page 9, lines 20 through 27, exposes Frentzen’s dirty tricks. This new matter is 
addressed infra at subsection b. 

The Government’s mistake in using Chow’s immunized statements against him deprived 
Chow of his due process right to a fair trial. The Government relied heavily on the immunized 
material throughout the trial, so any argument that any error was harmless cannot be taken 
seriously. 

AUSA Frentzen’s Opposition noticeably leaves out any mention of or explanation for his 
words during his closing argument where he demonstrated his misunderstanding of the use 
immunity agreement, (pretending to be SSA Jaroszewski to Chow in 2002): “And, by the way 
you have immunity so you can tell us about it, and you won’t get prosecuted for it.” This is 
significant because it takes away any credibility he may have on the subject, but more 
unsettlingly, may in fact have been said intentionally to deceive Chow’s counsel at the time, 
knowing that we had not yet understood the significance of the immunity agreement. The idea 
that it may have been said intentionally should be more believable in light of the disturbing issue 
recently discovered and discussed infra at subsection. 

Chow is and has long been concerned that this Court has been biased against him 
throughout this trial. Fie is presently concerned that this Court cannot view the evidence 
contained herein objectively, given that this Court has not granted one meaningful motion in 
Chow’s favor, but Defendant is sincerely hopeful the Court can and will look at this issue 
objectively. If this Court does look at the facts objectively, there is no plausible or believable 
reason to deny Chow’s Rule 33 New Trial motion. In light of all the facts laid out crisply for the 
Court in this Reply Motion, in Attorney Alan Dressler’s Declaration, and in Chow’s original 
Motion for New Trial (dkt. 1396), this Court must vacate the jury’s verdict and order a new trial 
for Raymond Chow. 

//// 

III / 

nn 

llll 


2 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1440 Filed 05/16/16 Page 3 of 12 


MEMORANDUM OF POINTS AND AUTHORITIES 
ARGUMENT 
I. 

USE IMMUNITY 

A. As A Threshold Matter, And Dispositive of All the Government’s Other Arguments 
in their Opposition, is the Inescapable Fact that the Government Materially 
Breached the Use Immunity Agreement First. 

“[A] prosecutor may not use impeach[ment] as a guise for submitting to the jury 
substantive evidence that is otherwise unavailable.” 

United States v. Silverstein , 737 F.2d 864, 868 (10 th Cir. 1984); accord United 
States v. Tomblin . 46 F.3d 1369, 1388 (5 th Cir. 1995). 

The biggest and most obvious reason the Government’s argument fails entirely ad 
initium is that AUSA Frentzen unquestionably breached the Immunity Agreement first, and in a 
very material way, when he asked Chow the following: 

MR. FRENTZEN: At the time this picture was taken in August of 2006, Mr. Chow, how 
many murders had you ordered at that time? 

CHOW: None. 

MR. FRENTZEN: None? 

CHOW: None. 

MR. FRENTZEN: Mr. Chow, did you order the murder of Danny Wong? 

CHOW: I did not order the murder of Danny Wong. 

MR. FRENTZEN: Were you involved in the murder of Danny Wong, Mr. Chow? 
CHOW: After the fact, yes. 

MR. FRENTZEN: What about in order to make it happen? 

CHOW: No. 

MR. FRENTZEN: Are you denying that you told Jackie Au and Su Loc to kill Danny 
Wong? 

CHOW: Yes, I’m denying that. It’s - nothing happened like that. 

(Trial Tr. Vol. 25,4614-15) 
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Each of these questions represents a material breach of the Use Immunity Agreement. 
Because Mr. Frentzen connived 1 this Court and everyone else into believing during trial that 
Chow opened the door to impeachment on this material, he held nothing back in using the 
immunized material to form the basis of his cross-exam questions. A mistrial should have been 
declared right then and there. 

As AUSA Frentzen now freely admits, “the government agreed to provide use immunity 
to Chow for statements that he made in the course of cooperating with the government.” 
(Opposition at 8, 25-27) They then cite to the Plea Agreement as the source of this immunity, 
ignoring the fact that Chow’s then attorney, Alan Dressier, entered into subsequent agreement 
with the United States Attorneys involved in the case at the time. In his Declaration, attached 
hereto as Exhibit B , Mr. Dressier explains that paragraph 19 of the Plea Agreement (the same 
paragraph the Government cites to in the Opposition), “was intended to and did grant use 
immunity to Mr. Chow for any statements he might make during subsequent debriefings by the 
U.S. Attorney’s office, including debriefings which would involve Mr. Chow’s knowledge of or 
participation regarding homicides. Paragraphs 27 and 28 of Mr. Dressler’s Declaration explain 
how he relied on the immunity agreement and additional promises by William Schaefer not to 
inquire into these homicides at Peter Chong’s trial. When Mr. Schaefer was replaced by AUSA 
Terry Canepa, the issue arose again whether the Government could inquire into the homicides. 
Dressier objected, and ultimately the Government lived up to Schaefer’s promise and did not 
inquire into the homicides when Chow testified against Chong. Apparently the Government’s 
position now is that that promise expired, while also acknowledging that Chow had use 
immunity. 

The Government’s promise not to present any information about the homicides in any 
subsequent proceeding was an unqualified promise. By its definition, a use immunity agreement 
extends to any subsequent criminal proceeding. If the Government has any proof that the 
immunity or promise not to inquire into the homicide of Danny Wong terminated at some point 


1 For example, Chow’s counsel just learned that the defense was never given 302 reports from April 14, 
2000, that reflected discussions between Chow, Chow’s counsel, an FBI agent, and then-AUSA William Schaefer. 

This subject is discussed further infra at subsection (h), and in the Declaration of Alan Dressier. 
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in time, they should advise of what that proof is. But during this trial they clearly waited until 
they thought (whether in good faith or not) that Chow opened the door, they cannot even try to 
make that argument. Truly, the only thing the Government can hang their hat on is Mr. 
Frentzen’s attempt to deceive everyone into thinking that Chow’s responses to Tony Serra’s 
questions on direct were lies. 

B. By Responding Truthfully on Direct Exam, AUSA Frentzen’s Improper Line of 

Questioning Chow Did Not Open the Door to Impeachment. 

The Government’s first argues that Tony Serra’s statements in opening remarks asking 
the jury to look at Mr. Chow’s face, that his was “not the face of a human being who has killed 
to achieve that status” was a lie because “they were looking straight into the face of a man who 
by his own admission had committed murder.” (Opposition, 9: 18-19) The Government’s 
assertion that Chow’s involvement in the Danny Wong murder was done to advance his status in 
the criminal organization is false. Peter Chong was Chow’s boss. Chow followed Chong’s order 
to ask for volunteers. Any advancement because of Danny Wong’s death was by Peter Chong, 
not Chow. Thus, a basic premise of the Government’s argument falls flat. 

Moreover, if the Government honestly felt that Mr. Serra’s words constituted a breach of 
the Plea Agreement or of his Use Immunity Agreement, they would not have waited until Chow 
responded to AUSA Frentzen’s improper questions to impeach him. If the Government truly 
believed Serra’s comments were a breach, they would have asked SA William Wu on direct 
examination about the information Chow provided in the proffer sessions, since Wu was present 
during those proffer sessions. And if the Government truly believed Mr. Serra’s words 
constituted a breach, then it would have argued such when seeking leave to call SA Jaroszewski 
as a surrebuttal witness instead of solely relying on Chow’s alleged false testimony. Their 
argument here again fails completely. 

AUSA Frentzen next attempts to mislead this Court in the Government’s Opposition at 
page 9, lines 21 through 27, which contained a wildly incomplete portion of Chow’s direct 
testimony, purposely taken extremely out of context, from the Trial Transcript at Vol. 24, page 
4300: 
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“Furthermore, during his testimony, Chow testified as follows in response to his 

attorney’s questions: 

MR. SERRA: And, Mr. Chow, did you kill anyone? 

CHOW: No. 

MR. SERRA: Did you participate in killing anyone? 

CHOW: No. 

This was intended to leave a false impression with the jurors that Chow had not 

participated in murder or in killing anyone [.]” (citation omitted & emphasis added) 

AUSA Frentzen would have this Court believe that Chow’s responses to “[D]id you kill 
anyone?” and “Did you participate in killing anyone?” were lies, thereby opening the door for 
the Government to impeach him. In fact, the entire thrust of the Government’s argument 
depends on this Court being deceived by Mr. Frentzen’s motion. What Mr. Frentzen did not 
include is the colloquy immediately after: 

“MR. SERRA: And, Mr. Chow, did you kill anyone? 

CHOW: No. 

MR. SERRA: Did you participate in killing anyone? 

MR. FRENTZEN: Objection. Objection. 

THE COURT: Wait, wait, wait, wait. 

MR. FRENTZEN: Vague as to time. 

MR. SERRA: We’re talking still Hong Kong up to he was 16. 

THE COURT: Hong Kong. Okay. 

MR. FRENTZEN: Thank you. 

THE WITNESS: No, but I do hurt people pretty bad.” 

(Trial Tr. Vol. 24, 4300:13-25) 

Even AUSA Frentzen was satisfied that it had been sufficiently established that Chow’s 
responses were specifically in reference to his youth in Hong Kong. It was apparent to every 
single person sitting in the courtroom at that moment that Chow’s responses to Mr. Serra’s 
questions were specific and limited to his time in Hong Kong up to the age of 16. AUSA 
Frentzen now attempts to re-write history, or, more accurately, gloss over some of it to make 
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Chow’s testimony appear to be something it was not. Tricking this Court into believing Chow’s 
testimony here was perjurious is now the Government’s only hope on the use immunity breach 
issue. 2 3 

AUSA Frentzen continues the deception’ (apparently hoping no one would think to go to 
the page he cites to check), stating, “This was intended to leave a false impression with the 
jurors that Chow had not participated in murder or in killing anyone[.]” (Government 
Opposition, 9:26 - 27) It should be noted that AUSA Frentzen also conveniently left out the 
testimony immediately prior to Serra’s questions (Trial Tr., Vol. 24, 4297:20; 4300: 13). 4 
The Government used this alleged breach as a predicate to impeach Chow on cross-examination. 
Chow’s counsel did not object because they were not, at the time, aware of the Use Immunity 
Agreement. Frenzten then jumped in head first on cross-examination, (See Section I, supra, 
and Trial Tr., Vol. 25, 4614:15), a colossal mistake. 

C. The Government Fails to Provide Any Authority Showing They Were Permitted to 

Impeach Chow, Other Than Stating It Is So. 

The Government argues that “the lynchpin of Chow’s argument simply does not exist” 
because the Use Immunity was informal and not formal. The Government is still on the wrong 
page with everything. Not only is that not the lynchpin of Chow’s argument whatsoever, but to 
the contrary, it is entirely immaterial whether the Use Immunity was formal or informal. 5 Use 


2 In light of this slithering, the Court is left with only one option: reject AUSA Frentzen’s argument on 
this, and order a new trial. 

3 Amazingly, AUSA Frentzen appears to have put his career on the line in order to secure Chow’s 
conviction, which, to Chow’s counsel, sounds awfully reminiscent of Dave Jordan’s (UCE 4599’s) desperate and 

unlawful tactics during his investigation. Unfortunately, the Court did not feel this was relevant to Chow’s guilt or 
innocence during trial though, and so Chow’s counsel was precluded from cross-examining Dave Jordan on 
bypassing DIOG requirements and other FBI protocol. This Court justified its position on this by asserting that 
questions to this effect went to Chow’s Outrageous Government Conduct motion, which would only be heard by the 
Court if Chow was convicted. Chow outlined this argument in his Supplemental Memorandum to his New Trial 
motion (Dkt. 1426) filed 05/03/2016, Section X. 

4 Chow encourages this Court to read this entire section of the trial transcript, and attaches those pages 
hereto as Exhibit A for the Court’s facility. Ironically, if not embarrassingly, Mr. Frentzen’s objection here defeats 
his current position. Chow appreciates it though. 

5 Chow’s undersigned counsel is baffled as to why the Government would devote nearly five (5) pages of 
argument to the non-issue of whether Chow’s Immunity Agreement was formal or informal. It truly does not matter 

if it was formal or informal given the Government's devastatingly material and initial breach of the contract. Out of 
sympathy, Chow will even concede that it was not formal use immunity. Nevertheless, anyone’s time spent reading 
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immunity, regardless of whether it was formal or informal, precludes the Government from 
doing what it did during this trial. The only question that really matters in all this is who 
breached first. While the Government relies on deceit to show Chow breached first, Chow’s 
position is that the trial record speaks for itself, and no reasonable person can conclude that (1) 
Mr. Serra’s line of questioning above was specific to his time in Hong Kong until the age of 16, 
and (2) Frentzen’s act of asking Chow on the stand if he ordered or was involved in the murder 
of Danny Wong was a blatant breach of the immunity agreement. 

Oddly, the Government tries to convince this Court that Chow’s denial that he ordered 
the murder of Danny Wong was a lie, and thus breach of the Plea Agreement. Chow did not 
order the murder of Danny Wong. Perhaps AUSA Frentzen needs to read the 302s from the 
February 2002 proffer sessions a little slower. It is attached to the New Trial Motion as Exhibit 
A. Peter Chong told Chow to ask for volunteers. Even by the most rigid reading of the 302 
report, no reasonable person would equate asking for volunteers to an order. Regardless, it does 
not matter because the question itself was a breach by the Government. 

Amazingly, by AUSA Frentzen’s faulty logic, once Chow testified truthfully that he had 
not killed anyone or participate in killing anyone during his time in Hong Kong (see Trial 
Transcript at 4297 - 4300), then the Government had free reign to impeach Chow with his 
immunized testimony. It is not quite clear from the Opposition though whether the Government 
asserts that that was Chow’s breach, if his breach was his responses to Frentzen’s improper 
questions, or both. Both arguments defy logic. 

The obvious catch-22 for Mr. Chow was that the Government’s violation of the Use 
Immunity Agreement created a scenario that use immunity agreements are designed to protect 
against. When asked by Mr. Frentzen if he was involved in the murder of Danny Wong, Chow 
was forced to either respond in the affirmative or in the negative. This dilemma is always 
inherently contemplated when anyone enters into a use immunity agreement, which is why this 
type of immunity is called use immunity - as in, it cannot be used against the person in any 


those five (5) pages was wasted as it is immaterial to the true issue of who breached first. 
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subsequent criminal proceeding. AUSA Frentzen thought it was so important to get this material 
in front of the jury though that he has stooped to an incredibly deceitful low. 


D. The Government Received the Benefit of the Bargain When Chow Provided 
It With the Information He Did in the 2002 Proffer Sessions. 

The Government tries to convince this Court that under the terms of the Immunity 

Agreement, Chow was under an ongoing duty to testify truthfully and that he did not, thereby, 

open the door to impeachment and allow the Government to use the immunized information 

without restraint. This argument fails on multiple grounds. The 2000 Plea Agreement clearly did 

not contemplate the information Chow would provide nearly two years later in the proffer 

sessions. Even without Alan Dressier’ s Declaration affirming as much, one can glean from the 

timing of the Plea Agreement versus the timing of the proffer agreements and Peter Chong’s 

trial that the Government, at the time, needed more evidence against Peter Chong, and that 

Chow was their only hope of learning more about the murder of Danny Wong. As Dressier 

notes, the 2000 Plea Agreement did not provide adequate protection for Chow, and thus the 

terms of the Use Immunity Agreement were hammered out. Chow gave them what they needed. 

The Government received their benefit of the bargain. 

The United States Circuit Court of Appeals for the Sixth Circuit addressed this 
issue directly in United States v. Fitch , 964 F.2d 571, 575 (6th Cir. 1992). What 
was key to the Sixth Circuit's decision in Fitch was that the defendant's lies did 
not deprive the government of the benefit of the immunity agreement. There, 

Fitch provided false information to the government after entering into an 
immunity agreement; and, just as in this case, government agents were not misled 
by Fitch's lies. But so far as the record in Fitch revealed, the defendant's lies 
amounted to nothing more than a minimization of his own involvement in the 
crime. See id. Fitch had otherwise furthered the government's investigation 
considerably; in fact, "Fitch supplied the government with enough information to 
allow it to secure a multi-count indictment against numerous individuals . . . 

[and] assisted the investigation in various other ways." Id. Sounds awfully 
familiar, no? In light of the substantial assistance that Fitch had given the 
government, the court concluded that "the government received the benefit of its 
bargain" and that the immunity agreement should therefore be enforced. Id. This 
Court should follow the Sixth Circuit’s helpful guidance given the extreme 
similarities with the facts at hand. 


Ill 
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E. Even if This Court Believes that Chow Breached First, Any Breach by 

Chow Was Not a Material Breach, and Any False Testimony was Not Intentional. 

Even if this Court somehow believes the Government that it did not breach the Immunity 
Agreement first, Chow did not breach with his answers. Any untruthful statement by Chow 
during his testimony in this trial related to the 2002 proffer sessions was not intentional (e.g., 
disagreeing that he ordered the murder of Danny Wong is not a lie because he did not order the 
murder). Undersigned counsel spoke with Chow shortly after discovering the existence of the 
Use Immunity Agreement, and Chow stated that he thought this was so and that he believed at 
the time (on the stand) that he was protected from the immunized material being used against 
him. He was correct. So, as a quadruple fallback, Chow also has the very strong advice of 
counsel defense/explanation for any statements that this Court believes were false. Regardless, 
at this point, any testimony on the subject was fruit of the poisonous tree, and any potential 
breach by Chow was immaterial because the Government received the benefit of the bargain 
when Chow provided them with the information during the proffer sessions, and when he 
testified against Peter Chong. 

F. To Assuage Any Concerns The Court Might Have Regarding The Meaning of 
Chow’s 2002 Use Immunity Agreement, Chow Implores the Court to Hold a 
Hearing on the Matter. 

Chow hereby renews his Motion for a Hearing wherein some or all parties present at the 
February 2002 proffers be ordered to appear to testify about what they witnessed prior to and 
during Chow’s proffer. (See Mot. (dkt. 1416) and Order (dkt. 1421).) 

G. AUSA William Frentzen Intentionally and Knowingly Misled This Court, Chow’s 
Counsel, and The Public By Quoting The Trial Transcript Out of Context, In An 
Apparent Desperate Attempt to Squirm Out of the Conundrum That He Created 
for the Government. 

A formal Motion for Sanctions based on AUSA’s prosecutorial misconduct will be filed 
by Chow as soon as time and funding permits. 

Ill 

III 

III 


10 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


3:14-cr-00196-CRB Document 1440 Filed 05/16/16 Page 11 of 12 


H. Chow Did Not Waive This Claim Because the Government Had an 

Affirmative Duty to Provide Exculpatory Material (To Wit, 302 Reports and 

Communications Documentation Regarding Chow’s Immunity), But Did 

Not Do So. 

Per Chow’s then-attorney, Alan Dressier, he was in extensive discussions with AUSA 
William Schaefer at the time regarding the issue of immunity from state prosecution. Dressier 
notes that, on April 11, 2000, he received a proffer letter from Mr. Schaefer. There should also 
be a 302 report from April 14th when Chow met with Mr. Schaefer and an FBI agent. (See 
Dressier Decl. at 14, 15) Chow never received any of this material. Chow’s counsel would 
have been on alert as to the issue of immunity during trial and would have objected accordingly 
so when the issue arose. 

Under Brady , the government has a constitutional duty to infonn the defense of material 
exculpatory evidence and impeachment material. “We now hold that suppression by the 
prosecution of evidence favorable to an accused upon request violates due process where the 
evidence is material either to guilt or to punishment, irrespective of the good faith of the 
prosecution.” Brady v. Maryland , 373 U.S. 83, 87 (1963). Given all the chicanery by AUSA 
Frentzen, undersigned counsel would not be surprised whatsoever if this too was an intentional 
omission. 

CONCLUSION 

The facts presented herein are undeniable, and Chow implores this Court to look at all 
these facts objectively and completely. Because of AUSA Frentzen’s deceit, the Government’s 
arguments must be rejected. Because of the Government’s breach of the use immunity 
agreement, this Court must vacate the jury’s verdict and order a new trial. 

DATED: May 16,2016 Respectfully submitted, 

J. TONY SERRA 
CURTIS L. BRIGGS 
TYLER R. SMITH 
Attorneys for Defendant 
KWOK CHEUNG CHOW 

/s/ Tyler R. Smith 

By TYLER R. SMITH 
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DECLARATION OF COUNSEL 

I, TYLER R. SMITH, am an attorney licensed to practice before this court and one of the 
two attorneys of record for Defendant in the above-captioned matter. I am competent to testify to 
all matters set forth below. I have personal knowledge of all matters set forth in this Declaration, 
save for those stated on information and belief. As to those matters stated on information and 
belief, I have information that leads me to believe those matters to be true. 

I declare under penalty of perjury that the foregoing is true and correct, and that this 
declaration is executed on May 16, 2016, at San Francisco, California. 

/s/ TYLER R. SMITH 
TYLER R. SMITH 
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